THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.
Paper No. 17

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte DENNI' S C. ANDERSON
BRETT A. ANDERSON and
HARCLD T HIJIERMSTAD I |

Appeal No. 97-2540
Application No. 08/339, 558!

ON BRI EF

Bef ore CALVERT, STAAB, and NASE, Adm nistrative Patent Judges.

NASE, Adninistrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 23 through 29, which are all of the clains

pending in this application.

! Application for patent filed Novenmber 15, 1994. According
to the appellants, the application is a continuation of
Application No. 08/128,989, filed Septenber 29, 1993, now U S
Pat ent No. 5, 390, 813.
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We REVERSE.
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BACKGROUND

The appel lants' invention relates to a nethod of recycling.
An under standi ng of the invention can be derived froma readi ng
of exenplary claim 23, which appears in the appendix to the

appel l ants' brief.

The prior art references of record relied upon by the
exam ner as evidence of obviousness under 35 U S.C. § 103 are:

Papai anni 4,729, 489 March 8, 1988
Dzi ersk et al. (Dziersk) 5, 086, 917 Feb. 11, 1992

Clainms 23 through 29 stand rejected under 35 U . S.C. 8§ 103 as

bei ng unpat ent abl e over Papai anni in view of Dziersk.

Rat her than reiterate the conflicting viewoints advanced by
the exam ner and the appellants regarding the 8 103 rejection, we
make reference to the exam ner's answer (Paper No. 14, mailed
Cct ober 15, 1996) for the examner's conplete reasoning in
support of the rejection, and to the appellants' brief (Paper No.
13, filed July 3, 1996) and reply brief (Paper No. 15, filed

Novenber 29, 1996) for the appellants' argunents thereagainst.
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OPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. Upon evaluation of all the evidence before us, it is
our conclusion that the evidence adduced by the examner is
insufficient to establish a case of obviousness with respect to
claims 23 through 29. Accordingly, we will not sustain the
examner's rejection of clains 23 through 29 under

35 U S.C 8 103. Qur reasoning for this determ nation foll ows.

Clainms 23 and 27, the only independent clainms on appeal,
both recite a nethod conprising, inter alia, (1) nolding a
recycling container having a pair of integral side-by-side
stackabl e conpartnents each having side and bottom wall s,
(2) providing/formng the container with a holl ow downwardly
openi ng upright partition between the conpartnents, (3) formng
the partition froma pair of adjacent side walls, (4) formng a
handl e in an upper portion of the partition, and (5) providing a

hand opening in the partition beneath the handl e.
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Papai anni di scl oses a conpartnentalized trash contai ner.
In the particul ar enbodi nent shown in Figure 3, the trash
container 10 includes three conpartnents 27, 29 and 31 for
sel ective disposal of waste. Conpartnent 27 is separated from
conpartnents 29 and 31 by an inverted V-shaped groove 36
extending upwardly frombase 12 to a common interior wall 34 and
a dependi ng V-shaped groove 38 depending fromthe top 24 to the
comon interior wall 34. Papaianni teaches (colum 3, |ines 36-
42) that his configuration permts easy stacking of trash
containers 10 since the conpartnents 27, 29 and 31 of one trash
container 10 can be inserted into the identical conpartnents of

anot her trash container 10 for easy stacking and storage.

Dzi ersk discloses a utility caddy for transporting cl eaning
supplies. As shown in Figures 1 and 4, the caddy 10 has
conpartments 28, 30 separated by partition 20. Partition 20
i ncludes a pair of opposing walls 22, 24 integrally fornmed with
handl e 36. The conpartnents 28, 30 are fornmed by two pairs of
opposing sidewal | s 12, 14, bottomwalls 26, rounded corners 16
and opposing walls 22, 24 of the partition 20. The opposi ng
wal | s 22, 24 define a space 44 and openi ng 46 which facilitates

nesting and denesting a stack of such caddi es.
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In applying the test for obviousness,? we reach the
concl usion that the conbi ned teachi ngs of Papai anni and Dzi er sk
woul d not have been suggestive of the clained partition.
Contrary to the examner's determ nation (answer, pp. 5-6), we do
not believe that the clained partition reads on Dziersk's
partition 20. In that regard, it is our opinion that when clains
23 and 27 are read as a whole in light of the specification, the
cl ai mred handl e and hand openi ng nust be | ocated in an upper
portion of the partition formed froma pair of adjacent side
walls (i.e., the clained handl e and hand openi ng nust be | ocated
in an upper portion of the pair of adjacent side walls of the
conpartnments). Thus, the clainmed partition nmust be read on only
Dziersk's side walls 22, 24 and not Dziersk's partition 20 (which
i ncludes handle 36). Since Dziersk's handle 36 is not located in
an upper portion of the pair of adjacent side walls 22, 24 of
Dziersk's partition 20, the clainmed handl e and hand openi ng
| ocated in an upper portion of the pair of adjacent side walls of
the conpartnments does not read on Dziersk's handle 36. Since al

the limtations of clains 23 and 27 are not suggested by the

2 The test for obviousness is what the conbi ned teachi ngs of
the references woul d have suggested to one of ordinary skill in
the art. See In re Young, 927 F.2d 588, 591, 18 USPQd 1089,
1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d 413, 425, 208
USPQ 871, 881 (CCPA 1981).
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applied prior art, we cannot sustain the examner's rejection of

appeal ed i ndependent clains 23 and 27, or clains 24 through 26,

28 and 29 which depend therefrom under 35 U . S.C. § 103.

CONCLUSI ON

To summarize, the decision of the examner to reject clains
23 through 29 under 35 U.S.C. 8 103 is reversed.

REVERSED

JEFFREY V. NASE
Adm ni strative Patent Judge

| AN A. CALVERT )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
LAWRENCE J. STAAB ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)
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